


Yim 


Vol. 97 


CENTRAL LAW JOURNAL 


5h) 


rT 





Central Low Journal | 





> er Louis, February 20, 1924 





REFORM OF JUDICIAL SYSTEM IN 
MISSOURI 





Of the utmost importance to every in- 
dividual in the State of Missouri is the 
proposed Constitutional Amendment No. 7, 
which relates to the judiciary, This 
Amendment simplifies and modernizes the 
judicial system of the state, and provides 
a method for speeding justice. The sec- 
tion of the Amendment which seeks to 
abolish delay in litigation is as follows: 

‘The Judicial Council, when the business 
of the court requires, may call to the aid of 
the Supreme Court or any of the Courts 
of Appeals one or more judges of the cir- 
cuit courts for such time as may be neces- 
sary. Such judges, while so acting, shall 
possess all of the powers of judges of the 
court in which they are called to sit. The 
Council, when a sufficient number of such 
judges are called, may, for a period not 
exceeding ninety days, create an additional 
division of the Supreme Court or Courts 
of Appeals, but at least one regular judge 
of the Supreme Court or of the Courts of 
Appeals shall sit in such division.’’ 

Judge Glendy B. Arnold, of the St. 
Louis Bar, has this to say regarding this 
section and the law’s delay: 

‘‘The ‘law’s delay’ is an old story, but 
you probably do not know that it now takes 
from three to six years to prosecute civil 
eases through the circuit courts to final 
judgments in the St. Louis Court of Ap- 
peals or the Supreme Court. It is not 
claimed that the delay is chargeable to the 
judges. It is due to antiquated procedure 
and lack of man-power in the higher courts. 
The gross injustice of this long delay falls 
\eaviest upon those who are least able to 
endure it, and has brought the administra- 
tion of justice into disgrace. It entails a 
serious loss in court business upon the law- 
yer and is a vicious weapon of defense in 
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the hands of the rich and chronie defend- 
ants, too often enabling them to escape un- 
whipped of justice. 

‘‘Lawyers and laymen may as well make 
up their minds today that unless the plan 
proposed by the Convention in Amendment 
No. 7 is adopted it will be many years be- 
fore the present situation, in the adminis- 
tration of justice, can be remedied. This 
appalling condition demands serious con- 
sideration by us all. It is no time to argue 
over imaginary loss of prestige by the Su- 
preme Court, or the Convention’s disre- 
gard of the private opinions of its judges. 
The courts belong to the people and not to 
the judges or the lawyers. The point of 
view of the people is not always @he same 
The people 
think the end of government is justice and 
that they are entitled to have it worked out 
for them speedily and inexpensively, and 
they have delegated their judicial power to 
the courts for that purpose. The situation 
is serious and demands action. We cannot 
wait for others to act. We have waited too 
long already.’’ 

‘‘Tf Amendment No. 7 is adopted and 
the Judicial Council avails itself of its pro- 
visions, then the pending cases in the St. 
Louis Court of Appeals and the Supreme 
Court could be so reduced in number with- 
in the next year as to enable those courts 
to dispose of appeals at the return term. 
It will then be possible to get a decision 
from the court of last resort within three 
to six months from the date of the appeal. 
Keep that fact foremost in your minds 
when considering critie‘sms of the amend- 
ment. What lawyer is there who would 
not sacrifice his pride of opinion to hasten 
the coming of that great day when a Mis- 
souri citizen may prosecute a case from the 
lowest to the highest ¢ourt of the state and 
obtain a final decision in less than one 
year?’’ 

The greatest injustice in the administra- 
tion of justice in Missouri and many other 
of our states, is delay. ‘‘The law’s delay’’ 
has been a familiar phrase, at least s‘nce 
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its utterance by Hamlet in his soliloquy 
upon the cares and burdens of life. Ham- 
let mentioned it as among the cares that 
were to him almost unendurable. Dickens’ 
Jarndice v. Jarndice serves to illustrate 
the condition at a later time. It is still 
with us, unabated by time, and untempered 
in its evil. 

Amendment No. 7 does not propose an 
untried experiment. It is patterned after 
models found to be highly satisfactory. As 
to the supplying of judges it is economical 
in cost, and follows the federal system, 
which has been in use for more than thirty 
years. There are nine United States Cir- 
cuit Courts of Appeals, each composed of 
three judges, and a very large proportion 
of their cases are disposed of by district 
judges, who are called to sit with the regu- 
lar judges. 

There is opposition to Amendment No. 7 
by persons who are just as conscientious 
as those who support it, and arguments for 
both sides should be seriously considered 
on account of the importance of the ques- 
tion. 


STATE TAXATION OF NATIONAL 
BANKS 


The early case of McCulloch v. Maryland 
(4 Wheat, 316), decided by the United 
State Supreme Court in 1819, the opinion 
being written by Chief Justice Marshall, 
declared that State governments have nv 
right to tax any of the constitutional means 
employed by the government of the United 
States to éxecute its constitutional powers, 
and that a State, within which a branch of 
the Bank of the United States may be 
established, cannot tax that branch. This 
principle, it was held, did not extend to a 
tax paid by the real property of the Bank 
of the United States, in common with the 
other real property in the particular State, 
nor to a tax imposed on the proprietary 
interest which the citizens of that State 
may hold in that institution, in common 
with other property of the same description 
throughout the State. The fact that the 





act of Congress establishing the Bank of 
the United States did not expressly de- 
clare that it was to be exempt from State 
taxation did not prevent the Court from 
implying such exemption, if necessary to 
the operation of the bank (Osborn v. Bank 
of United States, 9 Wheat. 738). 

To tax its faculties, its trade, and occu- 
pation, is to tax the bank itself. To destroy 
or preserve the one, is to destroy or pre- 
serve the other. But, as held in the Mc- 
Culloch ease, the real property of the bank 
might be taxed in common with other real 
property—without discrimination, and in- 
terests in the bank owned by individuals 
were taxable, although taxing them might 
result in driving the stock out of the State. 
The State authority has the right to draw 
on the sources of the wealth of its citizens 
to support and defray the expenses of gov- 
ernment (Bulow v. Charleston, 1 Mott & 
McC. [S. C.] 527). The question, said 
Justice Harper, was whether the imposi- 
tion in question was in good faith a tax, 
or whether under the guise of a tax a 
penalty was intended to be inflicted with 
a view to suppress the bank (State ex rel. 
v. Tax Collector, 2 Bail. L. [S. C.] 654). 


The foregoing decisions were prior to 
the authorization of National Banks, as we 
now know them. In the National Bank 
Act of 1863, Congress did not make any 
provision about taxation, but in the amend- 
ment of 1864 it was provided that nothing 
in the act should be construed to prevent 
all the shares from being taxed under the 
State authority at the place where such 
bank is located and not elsewhere, but not 
at a greater rate than is assessed on other 
moneyed capital in the hands of individual 
citizens of such State, ete. The act also 
provided that the real estate of the banks 
wags not exempt from State taxation to the 
same extent according to value as other real 
estate is taxed. 

The fact that there are no State banks in 
the particular State does not deprive the 
State of the right to tax shares of national 
banks in the hands of individual citizens 
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(Smith v. Webb, 11 Minn. 507). But 
where there are State banks and they are 
exempt from taxation or are taxed in some 
other manner than on their shares, a tax 
on national bank shares is invalid (City 
Bank v, Paducah, Fed. Cas. No. 2743; 
Utiea v. Churchill, 33 N. Y. 231). 

The object of the restrictions in the Na- 
tional Bank Act being solely to prevent 
discrimination, it follows that the States 
are not restricted to a particular mode of 
assessing taxes on national bank shares. 
Previous to the decision in Hepburn v. 
School Directors (238 Wall 480), it was 
held that State taxation of national bank 
shares was in the nature of a royalty on 
their nominal value, and that they could 
not be valued for the purpose of taxation 
at an amount above their par value (Union 
Nat. Bank v. Chicago, 3 Biss. 82). The 
power of the State to tax such shares at 
their actual value is now well settled (Peo- 
ple v. Commissioners, 94 D. S. 415). This 
may be taken to mean their current value 
in the market where the bank is located 
(Everitt’s Appeal, 71 Pa. 216). 


Shares in a national bank are a species 
of intangible and inecorporeal personal 
property, but the law creating them had 
power to separate them from the person 
of their owner for the purpose of taxation, 
and to give them a situs of their own (Tap- 
pan v. Merchants’ Nat. Bank, 19 Wall. 
490). Such shares may be taxed by the 
State, at the place where the banks are 
located, without regard to the domicile or 
residence of the shareholders (First Nat. 
Bank v. Smith, 65 Tll. 44; Tappan v. Mer- 
chants’ Nat. Bank, 19 Wall. 490). They 
cannot be taxed by any State except that 
within which the bank is located (De 
Baun v,. Smith, 55 N. J. L. 110; Tappan v. 
Bank, supra). Thus, shares of a national 
bank located in New York City, and owned 
by a resident of Boston, cannot be assessed 
to the owner in Massachusetts (Flint v. 
Board of Aldermen, 99 Mass. 141, 96 Am. 
Dee. 713). 

In ascertaining the value of the shares, 





taxing officers may include in their esti- 
mate all reserve funds, profits, earnings, 
and other values (St. Louis Nat. Bank v. 
Papin, 4 Dill. 29). The surplus fund 
which a national bank is required to re- 
serve from its net profits is not to be ex- 
cluded in the valuation of its shares for 
taxation (Strafford Nat. Bank v. Dover, 
58 N. H. 316). If by the laws of the State 
the tax upon the shares in State banks is 
fixed at a certain amount per share of a 
certain value the tax on shares in a na- 
tional bank cannot be higher than that, 
because the shares are more valuable on 
account of undivided profits (Covington 
City Nat. Bank v. Covington, 21 Fed. 489). 
But the fact that State banks may divide 
up their surplus while national banks are 
required to retain a portion of theirs, which 
may inerease the value of the shares, does 
not make a tax on the full value of the 
shares illegal (People ex rel. v. Commis- 
sioners, 67 N. Y. 516). 


In the ease of People ex rel. v. Goldfogle 
(195 N. Y. Supp. 753), it is held that divi- 
dends from national bank stock is not sub- 
ject to state income tax, tax having been 
paid on the stock. 


As we have seen, the taxation of real 
estate of national banks by the States is 
expressly permitted by the National Bank 
Act. Such property is subject to taxation 
in the township where located (Covington 
City Nat. Bank v. Covington, 21 Fed. 484; 
Second Nat. Bank v. Caldwell, 13 Fed. 
429; National Coml. Bank v. Mayor, 62 
Ala. 284, 34 Am. Rep. 15). Such real 
estate should be assessed as realty, and not 
as a part of the capital stock of the bank 
(Loftin v. Citizens’ Nat. Bank, 85 Ind. 
341). : 

It has been held that where shares of 
national bank stock are subject to taxation 
in the hands of the owners, an additional 
tax assesed upon the banking office and 
lot eo nomine, lawfully owned and occu- 
pied as its place of business by a national 
bank, constitutes double taxation, and that 
the latter assessment is void. This is on 
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the argument that ‘‘the aggregate capital 
stock of any corporation is but the repre- 
sentative of its entire property, including 
the corporate franchise, and the actual 
eash value of the former depends wholly 
upon the productive character and real 
eash value of the latter. Intrinsically, it 
possesses no value, and can have none, as 
separate and distinct from the corporate 
property it represents; nor is the property, 
character, or value of such stock increased, 
or in any way affected by its division into 
a given number of shares, unless the propo- 
sition be conceded that all the parts are 
greater or less than the whole. Each share 
but represents proportional interest in the 
corporate property, determined by the 
exact ratio existing between it and the en- 
tire stock, and it possesses a like corre- 
sponding value. Sever the connection be- 
tween the stock and the shares comprising 
it, on the one hand, and the corporation 
and its property, on the other, and noth- 
ing remains of the former but a mere 
shadow, to which no real property or com- 
mercial value can be imparted by any leg- 
islative device whatever (Board of Com- 
missioners v. Citizens’ Nat. Bank, 23 Minn. 
280; County Commissioners v. Farmers’, 
ete., Nat. Bank, 48 Md. 117).’’ The mere 
fact that part of the banking building is 
rented by the bank to others who use it for 
other than banking purposes does not ren- 
der the foregoing reasoning inapplicable 
nor subject such rented portion to separate 
taxation (County of Lackawanna v. First 
Nat. Bank, 94 Pa. 221). 

The taxation of national banks, with all 
other banks, upon their real and personal 
property, and also upon their franchises to 
be assessed by subtracting the value of the 
tangible property from the value of the 
capital stock, has been held to be valid 
(First Nat. Bank v. Stone, 88 Fed. 409). 

Personal property of a national bank 
cannot be assessed to it by the State for 
purposes of taxation (People v. National 
Bank, 123 Cal. 53, 69 Am. St. Rep. 32; San 





Francisco v. National Bank, 92 Sed. 273; 
First Nat. Bank v. Province, 20 Mont. 374). 
This includes the furniture, safe, cash, bills 
discounted (Covington City Nat. Bank v. 
Covington, 21 Fed. 489; National State 
Bank v. Young, 25 Ia. 311), notes, bills, 
bonds (State v. First Nat. Bank, 4 Nev. 
348), and mortgages (First Nat. Bank v. 
Kreig, 21 Nev. 404). 


There is one case which holds that na- 
tional bank notes are obligations of the 
United States Government, and exempt 
from taxation (Horne v. Green, 52 Miss. 
452), but in another it is stated by way 
of argument that the State until forbidden 
by Congress has power to tax national 
bank bills (Lilly v. Commissioners, 69 N. 
C. 302). In Ruffin v. Commissioners (69 
N. C. 498) the Court held that until Con- 
gress forbids, the State has the right to tax 
the circulation of national banks. Without 
regard to whether these bills or notes are 
obligations of the government, the right of 
a State to tax them is extremely doubtful. 
Congress having permitted the States to 
collect a certain character and amount of 
taxes on the shares and: real estate of na- 
tional banks would seem by strong infer- 
ence to have intended to reserve to itself 
exclusive power over the taxation of banks 
and bank property of other descriptions 
(State v. First Nat. Bank, 4 Nev. 348). 
National banks are instruments designed to 
be used to aid the government in the ad- 
ministration of an important branch of the 
public service and Congress, which is the 
sole judge of the necessity for their crea- 
tion, having brought them into existence, 
the States can exercise no control over 
them, nor in any wise affect their operation, 
except so far as it may see proper to per- 
mit (Farmers’ & M. Nat. Bank v.. Dear- 
ing, 91 U. S. 29). The State has no power 
to authorize any taxation of national banks 
except such as is permitted by the National 
Bank Act (Carthage,v. First Nat. Bank, 
71 Mo. 508). 
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The capital of national banks is not tax- 
able by the State. It seems clear that 
surplus of such banks cannot be taxed by 
the State, and it has been so held (Coving- 
ton City Nat. Bank v. Covington, 21 Fed. 
489). When national bank shares are 
taxed at their actual value, such value be- 
yond their nominal or par value is im- 
parted to them by the surplus or undivided 
profits of the bank, and in that way, in- 
directly, the surplus is taxable. But direct 
taxation of surplus does not seem to be 
authorized. 


However, in New Hampshire, where 
national bank shares were taxed to their 
holders at par value, it was held that sur- 
plus capital, in excess of the amount which 
the banks were required by law to keep 
on hand, could be taxed by the State (First 
Nat. Bank v. Peterborough, 56 N. H. 38, 
22 Am. Rep. 416). It was reasoned that 
if other States were allowed to reach such 
surplus funds by the indirect method of 
taxing shares at their real or market value, 
a direct tax thereon must be permissible. 
Said the Court: ‘‘The surplus is the ex- 
elusive property of the bank. The national 
government has no interest in it. It shares 
in none of the profits of the bank, and is 
responsible for none of its defaults; and 
it is difficult to see how the taxation of this 
surplus can interfere in any way with the 
operations of the bank as an instrument 
of the national government to carry its 
delegated powers into execution. If taxed 
at all, as the law now stands, it must be 
taxed as surplus. The power to tax the 
people and property of the several States 
has never been surrendered by the States 
to the general government.’’ This reason- 
ing is not in point. The question was 
whether or not Congress had authorized 
the States to tax the surplus of national 
banks. However, it may be mentioned that 
the object of the restrictions in the Na- 
tional Bank Act is to prevent discrimina- 
tion, and it cannot be said that the New 
Hampshire plan showed any of this evil. 





NOTES OF IMPORTANT DECISIONS 


LIEN FOR AUTOMOBILE REPAIRS AS 
SUPERIOR TO RIGHTS OF CONDITIONAL 
SELLER.—Under statute in Mississippi the 
seller of an automobile with title retained has 
superior rights over a mechanic’s lien for re- 
pairs of car at the instance of the purchaser in 
possession, unless repairs are reasonably neces- 
sary to preserve the property, permit its opera- 
tion, and prevent deterioration. Under such 
necessitous circumstances, authority of the 
owner to repair will be implied. Moorhead 
Motor Co. v. Walker Auto Co., Miss., 97 So. 486. 

In this respect the court in,part said: 

“It will be observed that the articles or al- 
leged repairs named in the list which were 
furnished and used upon the car were not 
shown to be reasonably necessary for its preser- 
vation and operation, and to prevent deteriora- 
tion. We find no proof or contention that 
the alleged repairs were necessary to preserve 
the property, as was true in the case of Broom 
v. Dale, 109 Miss. 52, 67 South. 659, L. R. A. 
1915D, 1146. Nor do the facts show the instant 
case to be like the Broom Case, in which the 
seller, with retained title, actually knew the 
repairs were being made by the mechanic, 
whereas, in the case before us, the seller had 
no knowledge of the repairs by the mechanic. 

“The rule announced in Hollis v. Isbell, 124 
Miss. 799, 87 South. 273, 20 A. L. R. 244, has 
not escaped our attention. However, we do not 
understand the owner of personal property is 
required to give notice to innocent purchasers 
on mechanic’s lien men. The rule of caveat 
emptor as to the ownership and recovery of 
personal property has Iong prevailed in this 
state; so it would make no difference whether 
the mechanic knew or did not know that the 
title to the car was in some other person than 
the one in possession when the repairs were 
made. Harrison v. Broadway Motor Co., 128 
Miss. 766, 91 South. 453; U. S. Motor Truck 
Co. v. Southern Securities Co., 131 Miss. 664, 
95 South. 639. 

“Nor does it make any difference whether the 
owner knew that the repairs were being made 
on the car, if he authorized them either ex- 
pressly or impliedly; nor would knowledge be 
essential, where the repairs were reasonably 
necessary to preserve the property and permit 
its ordinary operation, and prevent deteriora- 
tion. Under these circumstances of necessity, 
authority of the owner to repair would be im- 
plied.” 
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AGREEMENT TO TAKE STOCK HELD 
NOT A SUBSCRIPTION, BUT A PURCHASE 
UNDER BLUE SKY LAW —In the case of 
Guaranty Mortgage Co. v. Wifcox, 218 Pac. 133, 
decided by Supreme Court of Utah, it is held 
that an agreement to “subscribe” for part of 
an increase issue of preferred stock to be is- 
sued by a then going company, is a purchase, 
and not a “subscription,” which is ordinarily 
an agreement for stock in a prospective corpo- 
ration, and as a sale is void under the Blue Sky 
Law, the corporation having no license to sell 
stock. We quote quite extensively from the 
court’s opinion: 

“In determining the nature of the transac- 
tion, it is important to keep in mind that there 
is no dispute with respect to the facts that 
the plaintiff and defendant entered into the 
agreement hereinbefore set forth; that at the 
time that agreement was entered into the plain- 
tiff was an investment company within the pur- 
view of the ‘Blue Sky Law’; that at that time 
plaintiff did not have permission or a license 
from the Securities Commission of this state 
to sell or dispose of its preferred stock, and 
that the transaction did not fall within. any of 
the excéptions of that law. It is also beyond 
dispute that plaintiff’s original articles of in- 
corporation were filed in October, 1918, with an 
authorized capital sfock of $85,000 divided into 
20,000 shares of 8 per cent preferred stock of 
the par value of $3 each, and 25,000 shares of 
common stock of the par value of $1 per share; 
that on April 10, 1920, after the corporation 
had been fully organized, and the plaintiff had 
been carrying on an investment business for 
about one year and a half, the articles of in- 
corporation were amended so as to increase the 
preferred stock; that the same was increased 
from $60,000 to $400,000—that is, the preferred 
stock was actually increased to the extent of 
$340,000, which was divided into 3,400 shares 
of the par value of $100 each, which drew an- 
nual dividends of 7 per cent, without possess- 
ing any voting power, however; that on April 
12, 1920, or within two days after the preferred 
stock had been increased, plaintiff made appli- 
cation to the State Securities Commission to 
sell said 3,400 shares of preferred stock, and 
on May 6, 1920, the Commission granted plain- 
tiff permission and a license to sell said pre- 
ferred stock; that said license by its terms ex- 
pired on May 5, 1921, while the agreement be- 
tween plaintiff and defendant here in question 
was entered into on June 20, 1921, or about one 
and one-half months after plaintiff’s permission 
and license to sell stock had expired. It is also 
beyond dispute that the plaintiff, in making the 





application to the State Securities Commission 
for permission to sell its preferred stock, stated 
that ‘there is mortgage security and real estate 
contracts back of every share of preferred 
stock; that it is our intention to invest our 
capital stock in these securities.’ As a reason 
for issuing preferred stock, plaintiff also repre- 
sented to the State Securities Commission that 
the cause for issuing the preferred stock was 
‘due to the rapid growth of our company and 
the strong demands we have for loans, it makes 
it necessary for us to increase our capital to 
one-half million ($500,000), so we herewith 
make application to your Commission for per- 
mission to sell the additional capital stock’— 
that is, increased preferred stock. Upon those 
representations permission to sell said stock 
was granted, and the plaintiff then appointed 
or employed agents to sell said preferred stock, 
some of which was sold to the defendant, in 
consideration for which the note here in quées- 
tion was executed and delivered by him. 

“In view of the foregoing, it seems very 
clear to our minds that the transaction between 
plaintiff and defendant constituted a purchase 
and sale of the preferred stock. The mere fact 
that it was called a subscription agreement is 
not controlling, nor can it alter the legal effect 
of the transaction. There is a clear distinc- 
tion between an agreement to subscribe for 
stock in a prospective corporation to be or- 
ganized, and an agreement to purchase unsold 
and unissued stock of an organized corporation, 
which is a going concern, and which is putting 
its stock on the market to raise funds with 
which to enlarge its business. The courts have 
recognized that distinction. In McDowell v. 
Lindsay, 213 Pa. 591, 63 Atl. 130, the Supreme 
Court of Pennsylvania, in referring to that dis- 
tinction, says: 

“Tt seems to us that there is a distinction 
between a subscription agreement and a con- 
tract for the purchase of stock. Subscribers, as 
generally understood, are those, who, upon the 
formation of a corporation, agree mutually to 
take and pay for shares of the capital stock, 
and in the absence of any special provision, 
they agree with each other to pay therefor the 
par value of the stock.’ e 

“The court then proceeds to show that the 
agreement to take stock after the corporation 
is organized and is a going concern, ordinarily 
amounts to an outright purchase of the stock. 

“In Bole v. Fulton, 233 Pa. 609, 82 Atl. 947, 
in referring to the same subject, the court said: 

“‘There is a well-recognized distinction be- 
tween original subscriptions for stock in a cor- 
poration to be formed, and subscriptions for 
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shares in an existing corporation. In the one 
case the engagement between the subscribers is 
created directly by the act of subscription, 
which, when once the corporation has been 
created by letters patent, issued on the strength 
of the subscription, becomes absolute, not sub- 
ject to recall, and dischargeable only by actual 
payment. * * * In the other case the con- 
tract is not between the subscribers, except as 
it is shown that the subscriptions were mutual 
considerations for each other, but between each 
individual subscriber and the corporation as 
it exists, and is simply a contract of purchase 
and sale. Pittsburg & Connellsville R. R Co. 
v. Byers, 32 Pa. 22; Weiss v. Mauch Chunk Iron 
Co., 58 Pa. 295.’” 





SETTLING COMPENSATION CLAIMS 
BY LUMP PAYMENT 


By Donato MacKay 


The practice of settling the claim of an 
injured workman for a lump sun will re- 
quire to be carefully reconsidered in the 
light of the House of Lords decision in 
Russell v. Rudd (1923), 16 B. W. C. C. 1. 
To do go it is necessary to briefly recall the 
scheme of the Workmen’s Compensation 
Act of 1906. 

Section 1 (1) provides that if in any em- 
pleyment personal injury by an accident 
arising out of and in the course of the 
employment is caused to a workman, his 
employer shall, subject as after mentioned, 
be liable to pay compensation in accord- 
ance with the First Schedule to the Act. 
The compensation provided by the First 
Schedule takes the form, where the death 
of the workman results from the injury, of 
a lump sum payable to his dependents and 
where total or partial incapacity for work 
results, then of a weekly payment during 
the incapacity. See. 1 (3) provides that if 
any question arises in any proceedings un- 
der the act as to the liability to pay com- 
pensation under the act (including any 
question as to whether the person injured 
is a workman to whom the Act applies), or 
as to the amount or duration of compensa- 
tion under the Act, ‘‘the question, if not 





settled by agreement, shall, subject to the 
provision of the First Schedule to this Act, 
be settled by arbitration, in accordance 
with the Second Schedule to this Act.’’ 
The Second Schedule contains a number of 
provisions ag to arbitration and also pro- 
visions for recording in the County Court 
a memorandum of any agreement. There 
are also certain provisions to which we 
will refer later, for the redemption of a 
weekly payment by a lump sum. By See. 
3 (1), provision is made for registering a 
scheme conferring upon the workmen in 
any employment alternative benefits not 
less favorable than those provided by the 
Act, and it is provided that, ‘‘save as afore- 
said, this Act shall apply notwithstanding 
any contract to the contrary made after the 
commencement of this Act.’’ 

The facts of Russell v. Rudd were such 
as frequently occur. The workman, Henry 
Russell, who was 59 years of age and a man 
of some education, was employed by the 
respondent as a carman. In October, 1920, 
he was thrown from a van, as the result of 
a collision, and taken to hospital suffering 
from concussion of the brain following the 
accident. He was kept in the hospital for 
some weeks and eventually discharged. 
The employer made a weekly payment of 
35s. for some time, but in June, 1921, on 
hearing that he was no longer totally in- 
capacitated, two interviews took place be- 
tween the workman and a representative 
of the insurance company which was act- 
ing on behalf of the employer, and, as a 
result of these interviews, a written agree- 
ment to the following effect was signed by 
the workman: ‘‘The said Henry Russell 
agrees to accept, and the said George Rudd 
agrees to pay, the sum of £75 in full set- 
tlement and discharge of all claims in re- 
spect of the aforementioned accident.’’ 
The agreement was sent to the Registrar to 
be recorded, but he refused to record on 
the ground that the compensation was in- 
adequate, and referred the agreement to the 
learned County Court Judge. The weekly 
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payments at the rate of 35s per week were 
continued down to the date of the agree- 
ment. Arbitration proceedings were then 
commenced by the workman and the two 
applications came on for hearing together. 
The learned County Court Judge found 
that the argeement was not an agreemnt in 
settlement, but an agreement as to redemp- 
tion of a weekly payment, and refused to 
record the memorandum by reason of the 
inadequacy of the amount agreed. He 
then awarded compensation on the work- 
man’s application. 


That decision was reversed by the Court 
of Appeal who considered themselves 
bound by precedent. The workman then 
appealed to the House of Lords. 

The first question on the appeal was 
whether in view of Section 3 (1) the agree- 
ment was valid at all. The Court held it 
wags not. In the words of the Lord Chan- 
cellor—The intention of the Act is that 
a workman who is suffering from total or 
partial incapacity caused by an accident 
shall receive a weekly sum, which shall be 
subject to review from time to time (Sched. 
I., para. [16]), and shall be incapable of 
being assigned or charged (Sched. I., para. 
[19]), but which may be redeemed by 
agreement with the employer (Sched. L., 
para. [17]), subject to the approval of 
such agreement by the County Court. 
(Sched. II., para. [9].) ‘To substitute for 
compensation of that character the pay- 
ment of a lump sum, fixed only by agree- 
ment between employer and workman and 
free from’ any examination by the Court. 
is to contract out of the act, and accord- 
ingly is a contravention of Sec. 3 (1) of 
the act and void. 

The next question was whether such 
agreements fell within the operation of the 
act in regard to registration and redemp- 
tion. 

Schedule I, par. (17) of the Act of 1906 
enables an employer to redeem a weekly 
payment which has been continued for not 
less than six months, a proviso being added 





that ‘‘nothing in this paragraph shall be 
construed as preventing agreements being 
made for the redemption of a weekly pay- 
ment by a lump sum.’’ The effect of para. 
(9) of Sched. II., so far as now material 
is that, where the amount of compensation 
under the act has been ascertained, or any 
other matter decided under the act by 
agreement, a memorandum of the. agree- 
ment is to be sent to the registrar of the 
County Court, who, on being satisfied as 
to its genuineness, is to record it in a spe- 
cial register, and thereupon the memoran- 
dum is to be for all purposes enforceable as 
a County Court judgment; but by clause 
(d) it is provided that where it appears to 
the registrar that an agreement as to the 
redemption of a weekly payment by a lump 
sum ought not to be registered by reason 
of the inadequacy of the sum, or for other 
reasons which are specified he may refuse 
to record the memorandum of the agree- 
ment and may refer the matter to the 
Judge, who is to make such order as in the 
circumstances he may think just. Clause 
(e) of the same paragraph empowers the 
Judge, within six months after a memoran- 
dum hag been recorded, to order that the 
record be removed from the register on 
proof that it was obtained by fraud or un- 
due influence, or other improper means; 
and by para. (10) it is provided that an 
agreement as to the redemption of a weekly 
payment by a lump sum, if not registered 
in accordance with the act, is not to ex- 
empt the employer from liability to con- 
tinue to make a weekly payment. 


Now was the agreement in question if 
Russell v. Rudd an ‘‘agreement as to the 
redemption of a weekly payment by a 
lump sum’’ within the meaning of these 
provisions? It was held by the Court of 
Appeal, following previous decisions, that 
this expression applied only to an agree- 
ment for redemption of a weekly payment 
which had been previously fixed by arbi- 
tration or agreement, and accordingly that, 
no such weekly payment having been fixed 
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in this case, the provisions did not apply. 
The House of Lords definitely overruled 
this, however, and held that an agreement 
of the kind in question was governed by 
the statutory schedules. 


Lord Dunedin sums up the result in the 
following propositions: (1) The ecompen- 
sation which in the case of an accident aris- 
ing out of and in the course of employment 
the workman is entitled to is, in the case 
of a living workman, a weekly payment. 
(2) Any agreement whereby the workman 
gives up his right to apply for and get 
that weekly payment is void. (3) A 
weekly payment may be redeemed by a 
lump sum. (4) It follows that when a 
lump sum is agreed on in settlement of all 
claims afterwards, it must either be a re- 
demption of a weekly payment or a void 
agreement. (5) If it is a redemption of a 
weekly payment, Sched. II. (9) (d), ap- 
plies in terms and submits the adequacy to 
the consideration of the registrar and after 
him to the judge before recording the 
memorandum setting forth the settlement. 
(6) Recording is the only method by which 
future liability can be avoided. 

From that it would seem there must first 
be an agreement for a weekly payment be- 
fore a lump sum settlement can be made. 
The Lord Chancellor refers to the practi- 
eal inconvenience of this: ‘‘When a work- 
man is suffering from incapacity caused by 
an accident falling within the act, he be- 
comes ipso facto entitled to a weekly pay- 
ment which, though not ascertained as to 
amount, is capable of being immediately 
ascertained by the process laid down in the 
statute; and I see no reason why the lia- 
bility to make this ascertainable weekly 
payment should not be redeemed, though 
the amount has not, in fact, been fixed. 
Admittedly the parties might agree on a 
weekly sum under See. 1 (3) of the act 
and might then at once agree for its com- 
mutation by a lump sum; and it does not 
appear to me that it is essential that they 
should go through the form of agreeing the 








amount of the weekly payment before set- 
tling the lump sum to be paid. It may be 
that an agreement to pay a lump sum in 
full settlement of all claims, is not very 
appropriately described as an agreement as 
to the redemption of a weekly payment by 
a lump sum; but, in fact, the only existing 
claim in this case was a claim to a weekly 
payment, and it is that claim which was 
commuted under the agreement. Fur- 
ther, an agreement such as the agreement 
in question is (as I have held) void alto- 
gether unless it can be sustained as an 
agreement for the redemption of a weekly 
payment within the meaning of Sched..-I., 
para. (17), and Sched. II., paras. (9) and 
(10).’’ 

In any event, whether the weekly sum is 
first ascertained and agreed to or not, any 
lump settlement if made must, to foreclose 
future liability be registered, and this 
brings it under the purview of the Court 
as to adequacy. One effect of this. will be 
that hurried settlements effected by insur- 
ance companies or their agents may receive 
a scrutiny to which they havé not been 
accustomed, and which, in the opinion of 
many, they require, 

By their decision in Russell v. Rudd the 
House of Lords have overruled a series of 
decisions of the Court of Appeal to the 
effect that there was nothing in the Act of 
1906 to prevent an adult workman from 
coming to an arrangement with his employ- 
er to. accept a lump sum in satisfaction of 
all claims under the act, and that such an 
agreement, if entered into, would be valid 
though not registered under the act; Ryan 
v. Hartley (1912) ; Hudson v. Camberwell 
Corporation (1917) ; Williams v. Ministry 
of Munitions (1919). 

In some cases which came before the 
Court of Session in Scotland the law was 
assumed to be the other way: Burns v. 
Baird & Co. (1913); Baird & Co. v. An- 
cient Order of Forresters (1914). Curi- 
ously, however, in the case of John Brown 
& Co. v. Baird, 1923, S. L. T., 295, the 
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Court of Session would also appear to have 
come round to the same view as the Court 
of Appeal. There a workman had granted 
a receipt and discharge of all future 
claims ‘‘under the Workmen’s Compensa- 
tion Act, 1906.’’ He subsequently brought 
arbitration proceedings to obtain compen- 
sation. It was held that he was personally 
barred (estopped) from doing so, as the 
discharge which he had granted was com- 
petent and was not prohibited by the clause 
in the Statute (Section 3 [1]) forbidding 
contracting out. The ground of this deci- 
sion may be given in the words of Lord 
Cullen: ‘‘The respondent (i. e., the work- 
man) maintains that the agreement is of a 
kind forbidden by the act. The only 
ground for this view advanced by his coun- 
sel was the provision at the end of Section 
3, subsection (1). I do not think that pro- 
vision prohibits such an agreement. A 
contract that the act shall not apply to the 
relations between a particular employer 
and his workman is one thing. <A contract 
making a settlement of claims by a work- 
man on the footing that the act does apply 
to the relations between him and his em- 
ployer is another and different thing. The 
agreement here in quest‘on appears to me 
to belong to the latter class.’’ 

But now the various conflicting views 
are set aside by the Supreme Court’s inter- 
pretation in Russell v. Rudd. Their judg- 
ment, it may be noted in conclusion, was 
not unanimous; Lord Carson agreed with 
the Court of Appeal, but the majority 
opinions are too definite and strong to be 
seriously affected by his lordship’s solitary 
dissent. 








HIS PECULIARITY 


“You must find thit impediment in your 
speech rather inconvenient at times, Mr. 
Biggs.” 

“Oh, n-no; everybody has his peculiarity; 
stammering is m-m-mine. What is y-yours?” 

“Well, really, I am not aware that I have 
any.” 

“D-do you stir y-your tea with your right 
hand?” 

“Why, yes, of course” 

“W-well, that is your p-peculiarity; most 
p-people u-use a teaspoon.”—Pittsburgh Chront- 
cle D‘spatch. 








TAXATION—NATIONAL BANKS 


DES MOINES NAT. BANK v. FAIRWEATHER 
Discrasigiticletinani 


44 Sup. Ct. 23 
Argued Oct. 3, 1923. Decided Nov. 12, 1923 


Code Supp. Iowa 1913, §§ 1310, 1322, 1322—1a, 
and Code Iowa 1897, § 1325, taxing national 
bank stock and requiring it to be assessed to 
the stockholders as their property, basing its 
value on the capital, surplus, and undivided 
earnings of the bank, and requiring the bank 
to pay the tax and look to the stockholders for 
reimbursement, held not inconsistent with Rev. 
St. U. S. § 5219 (U. S. Comp. St. § 9784), relat- 
ing to congressional assent to state taxation of 
national banks and the stock thereof. 


Mr. J. G. Gamble, of Des Moines, Iowa, for 
plaintiff in error. 

Messrs Ben J. Gibson and John J. Halloran, 
béth of Des Moines, Iowa, for defendants in 
error. 

Mr. Justice VAN DEVANTER delivered the 
opinion of the Court. 

This was a proceeding begun by a national 
bank in Iowa to secure a reduction in an as- 
sessment of the shares of its capital stock for 
taxing purposes, made in 1919. 

The proceeding was in the nature of an ap- 
peal from the action of a board of equalization, 
and ultimately reached the Supreme Court of 
the state. The bank objected that the board 
had proceeded on a mistaken construction of 
the state statute respecting such assessments 
and that the statute, as construed and applied 
by the board, was invalid in that it was in con- 
flict with the state Constitution and with laws 
of the United States. The objections were over- 
ruled and the assessment upheld. 191 Iowa, 
1240, 181 N. W. 459, 184 N. W. 313. The bank 
then sued out this writ of error. 

The facts may be shortly stated. No assess- 
ment was made against the bank, save of its 
real property. The shares of its capital stock 
were assessed to their several owners, the 
stockholders. The aggregate of the bank’s 
capital, surplus and undivided earnings, was 
taken as the value of the shares, and from this 
the amount actually invested in real property 
was deducted. A proportionate part of the re- 
maining sum was a‘tributed to each share. 
Among the bank’s assets were various securi- 
ties of the United States, concededly exempted 
from state taxation by laws of the United 
States. There was also some stock in a federal 
reserve bank, claimed to he likewise exempted. 
The bank sought to have these securities and 
this stock excluded in making the assessment; 
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that is, to have their value deducted from the 
total of the capital, surplus, and undivided 
earnings. The board declined to make the de- 
duction, and pursued a like course in assessing 
shares in corporate state banks. Among the 
bank’s competitors were some banks conducted 
by individuals—private banking being admis- 
sible in that state. In assessing the moneyed 
capital employed by these private bankers in 
their banking business, the board excluded so 
much thereof as was invested in non-taxable 
securities of the United States. Twenty per 
cent of each of the assessments here described, 
whether of bank shares or money employed in 
private banking, was set down or listed as the 
taxable value, as distinguished from the real 
value. The tax levy was to be at a uniform 
rate on such taxable value. 


(1) We are asked to go into the proper con- 
struction of the state statute and its validity 
under the state Constitution. But these are 
questions of local law, the decision of which by 
the Supreme Court of the state is controlling. 
First National Bank of Garnett v Ayers, 160 
U. S. 660, 664, 16 Sup. Ct. 412, 40 L. Ed. 573; 
Merchants’ & Manufacturers’ National Bank v. 
Pennsylvania, 167 U. S. 461, 17 Sup. Ct 829, 
42 L. Ed. 236; Lindsley v. Natural Carbonic 
Gas Co., 220 U. S. 61, 73, 31 Sup. Ct. 337, 55 L 
Ed. 369, Ann. Cas. 1912C, 160; Price v. Illinois. 
238 U. S. 446, 451, 35 Sup. Ct. 892, 59 L. Ed. 1400. 

The only contentions made by the bank 
which we can consider are, first, that the state 
statute in substance commands an assessment 
of the property of the bank, rather than the 
shares of the stockholders, contrary to the 
terms of section 5219 of the Revised Statutes 
of the United States (Comp. St. § 9784); sec- 
ondly, that the statute, even if commanding 
an assessment of the shares of the stockholders, 
subjects securities of the United States and 
stock in a federal reserve bank to state taxation 
in disregard of exemptions arising out of laws 
of the United States; and, thirdly, that, if the 
assessment be of the shares, the statute sub- 
jects them to a higher rate of taxation than is 
laid on other moneyed capital of individual 
citizens—meaning the private bankers—and 
thereby violates a restriction imposed by sec- 
tion 5219 of the Revised Statutes of the United 
States. 

(2) It is settled that the relation of the na- 
tional banks to the United States and the pur- 
poses intended to be subserved by their crea- 
tion are such that there can be no taxation, 
by or under state authority, of the banks, their 
property or the shares of their capital stock 
otherwise than in conformity with the terms 
and restrictions embodied in the assent given 





by Congress to such taxation. People v. 
Weaver, 100 U. S. 539, 543, 25 L. Ed. 705; Ros- 
enblatt v. Johnston, 104 U. S. 462, 26 L. Ed. 
832; Mercantile National Bank v. New York, 
121 U. S. 138, 154, 7 Sup. Ct. 826, 30 L. Ed. 
895; Talbott v. Silver Bow County, 139 U. S. 
438, 440, 11 Sup. Ct. 594, 35 L. Ed. 210; Owens- 
boro National Bank v. Owensboro, 173 U. S. 
664, 669, 19 Sup. Ct. 537, 43 L. Ed. 850; First 
National Bank of Gulfport v. Adams, 258 U. S. 
362, 42 Sup. Ct. 323, 66 L. Ed. 661. 

(3) The congressional assent and the terms 
and restrictions accompanying it as existing at 
the time of this assessment are found in Rev. 
Stat. § 5219, which reads as follows:1 

“Nothing herein shall prevent all the shares 
in any association from being included in the 
valuation of the personal property of the owner 
or holder of such shares, in assessing taxes im- 
posed by authority of the state within which 
the association is located; but the Legislature 
of each state may determine and direct the 
manner and place of taxing all the shares of 
national banking associations located within 
the state, subject only to the two restrictions, 
that the taxation shall not be at a greater rate 
than is assessed upon other moneyed capital in 
the hands of individual citizens of such state, 
and that the shares of any national banking as- 
sociation owned by non-residents of any state 
shall be taxed in the city or town where the 
bank is located, and not elsewhere. Nothing 
herein shall be construed to exempt the real 
property of associations from either state, 
county, or municipal taxes, to the same extent, 
according to its value, as other real property is 
taxed.” 

This section shows, and the decisions under 
it hold, that what Congress intended was that 
national banks and their property should be 
free from taxation under state authority, other 
than taxes on their real property and on shares 
held by them in other national banks; and that 
all shares in stich banks should be taxable to 
their owners, the stockholders, much as other 
personal property is taxable, but subject to the 
restriction that the shares be not taxed higher 
than other taxable moneyed capital employed 
in competition with such banks, and to the 
further restriction that the taxing of the shares 
of non-residents of the state be at the place 
where the bank is located. People v. Commis- 
sioners, 4 Wall. 244, 18 L. Ed. 344; National 
Bank of Redemption v. Boston, 125 U. S. 60, 
69, 8 Sup. Ct. 772, 31 L. Ed. 689; Mercantile 
National Bank v. New York, supra; Owensboro 
National Bank v. Owensboro, supra; Bank of 


(1) Several important changes in section 5219 
were made by an amendatory Act of March 4, 1923 
(42 Stat. 1499), but they have no bearing on this 
case. 
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California National Association v. Richardson, 
248 U. S. 476, 39 Sup. Ct. 165, 63 L. Ed. 372; 
First National Bank of Gulfport v. Adams, 
supra. 

(4) With this understanding of the terms 
and restrictions of the congressional assent 
we proceed to an examination of the state 
statute and the particulars in which it is said 
to be in conflict with them and with tax-ex- 
empting laws of the United States. The main 
provisions of the stafute are found in sections 
1310. 1322, 1322—1a; and 1325 of the Code of 
Iowa,2 which read as follows: 

“Sec, 1310. * * * All moneyed capital within 
the meaning of section fifty-two hundred nine- 
teen of the revised statutes of the United 
States shall be listed and assessed against the 
owner thereof at his place of business, and if a 
corporation at its principal place of business, 
at the same rate as state, savings, national 
bank and loan and trust company stock is 
taxed, in the same taxing district, and at the 
actual value of the moneyed capital so invested. 
The person or corporation using moneyed capi- 
tal in competition with bank capital shall fur- 
nish the assessor upon demand a full and com- 
plete itemized sworn statement showing the 
amount of moneyed capital so used.” 

“Sec. 1322. Shares of stock of national banks 
and state and savings banks, and loan and trust 
companies, located in this state, shall be as- 
sessed to the individual stockholders at the 
place where the bank or loan and trust com- 
pany is located. At the time the assessment is 
made the officers of national banks and state 
and savings banks and loan and trust com- 
panies shall furnish the assessor with lists of 
all the stockholders and the number of shares 
owned by each, and the assessor shall list to 
each stockholder under the, head of corporation 
stock the total value of such shares. To aid 
the assessor in fixing the value of such shares, 
the said corporation shall furnish him a veri- 
fied statement of all the matter provided in 
section thirteen hundred twenty-one of the sup- 
plement to the Code 1907, which shall also 
show separately the amount of the capital stock 
and the surplus and undivided earnings, and 
the assesssor from such statement shall fix the 
value of such stock based upon the capital, sur- 
plus, and undivided earnings. In arriving at 
the total value of the shares of stock of such 
corporations, the amount of their capital ac- 
tually invested in real estate owned by them 
and in the shares of stock of corporations own- 
ing only the real estate (inclusive of leasehold 
interest, if any), on or in which the bank or 


(2) The reference is to the Code as amended 
April 6, 1911 (Acts 34th General Assembly, p. 45), 
the amendments being shown in the Code Supple- 
ment of 19:3. 








trust company is located, shall be deducted 
from the real value of such shares, and such 
real: estate shall be assessed as other real 
estate, and the property of such corporation 
shall not be otherwise assessed. A refusal to 
furnish the assessor with the list of stock- 
holders and the information required under 
this section shall be deemed a misdemeanor 
and any bank or officer thereof so refusing shall 
be punished by a fine not exceeding five hun- 
dred dollars.” 

“Sec. 1322—la. For the purpose of placing 
the taxation of bank and loan and trust com- 
pany stock and money capital as nearly as 
possible upon a taxable value relatively equal 
to the taxable value at which other property is 
now actually assessed throughout the state as 
compared with the actual value thereof, it is 
hereby provided that state, savings and na- 
tional bank stock and loan and trust company 
stock and moneyed capital shall be assessed and 
taxed upon the taxable value of twenty per 
cent of the actual value thereof, determined as 


herein provided, which twenty per cent of the . 


actual value shall be taken and considered as 
the taxable value and shall be taxed as other 
property in such taxing district.” : 

“Sec. 1325. The corporations described in the 
preceding sections shall be liable for the pay- 
ment of the taxes assessed to the stockholders 
of such corporations, and such tax shall be pay- 
able by the corporation in the same manner 
and under the same penalties as in case of 
taxes due from an individual taxpayer, and 
may be collected in the same manner as other 
taxes, or by action in the name of the county. 
Such corporations may recover from each stock- 
holder his proportion of the taxes so paid, and 
shall have a lien on his stock and unpaid divi- 
dends therefor. If the unpaid dividends are 
not sufficient to pay such tax, the corporation 
may enforce- such lien on the stock by public 
sale of the same, to be made by the sheriff at 
the principal office of such corporation in this 
state, after giving the stockholders thirty days’ 
notice of the amount of such tax and the time 
and place of sale, such notices to be by regis- 
tered letter addressed to the stockholder at his 
postoffice address, as the same appears upon 
the books of the company, or is known by its 
secretary.” 

Section 1321 referred to in section 1322 re- 
lates to the assessment of capital employed in 
private banking. For present purposes it may 
be described as requiring the banker to submit 
to the assessor a sworn statement of the assets 
and liabilities of his -bank with a particular 
description of such of the assets as are exempt 
from taxation, and as directing an assessment 
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based on the aggregate value of moneys and 
credits less deposits, of bonds and stocks less 
such as are otherwise taxed in the state and 
of the other property pertaining to the busi- 
ness, but omitting the real estate, which is to 
be specially assessed as other real estate. The 
section does not purport to create any exemp- 
tion or to do more in that regard than possibly 
to imply that exemptions otherwise created are 
to be respected. In practice the assessing offi- 
cers when assessing the capital of private banks 
do deduct so much thereof as is invested in 
tax-exempt securities of the United States, but 
they do this because they regard it as neces- 
sary under the tax-exempting laws of the 
United States. 


As construed by the Supreme Court of the 
state, the statute as a whole contemplates, and 
section 1322 requires, that. the shares be as- 
sesssed to the stockholders as their property, 
and as illustrating that the statute makes a 
clear distinction between the shares and the 
property of the bank, the court points to the 
provision which requires that the real estate be 
assessed against the bank and to the succeed- 
ing provision which declares that “the property 
of such corporation shall not be otherwise as- 
sessed.” This, without more, seems completely 
to refute the contention that what the statute 
really directs is an assessment of the bank’s 
property instead of the stockholders’ shares. 
The only argument advanced in support of the 
contention is drawn from the fact that the 
capital, surplus and undivided earnings of the 
bank are made the measure of the value of 
the shares (see First National Bank of Remsen 
v. Hayes, 186 Iowa, 892, 900, 171 N. W. 715), 
and from the fact that the bank is required 
primarily to pay the tax on the shares. In our 
opinion neither fact gives color to the con- 
tention. 

The value of the shares must depend chiefly 
on the capital, surplus and undivided earnings 
of the bank. These are the substantial ele- 
ments and are susceptible of ready ascertain- 
ment. Other possible elements are of relatively 
small weight and difficult of estimation. That 
controlling consideration is given to the former 
and none to the latter may result in an under- 
valuation, but it does not make the assessment 
any the less an assessment of the shares. Be- 
sides, it hardly lies with the stockholders or the 
bank to object that the assessment is too low. 
Stanley v. Supervisors of Albany, 121 U. S. 535, 
549, 7 Sup. Ct. 1234, 30 L. Ed. 1000. 


While the bank is required primarily to pay 
the tax on the shares, the statute (section 





1325) shows that the payment is to be on be 
half of the stockholders and that the bank is 
accorded ample means of enforcing reimburse 
ment from them. It is on the stockholders that 
the burden ultimately rests. This mode of 
collecting through the bank the tax against 
the stockholders has been widely adopted and 
this court has pronounced it not inconsistent 
with the terms of the congressional assent. Na- 
tional Bank v. Commonwealth, 9 Wall. 353, 361, 
19 L. Ed. 701; Aberdeen Bank v. Chehallis 
County, 166 U. S. 440, 444, 17 Sup. Ct. 629, 41 
L. Ed. 1069; Covington v. First National Bank, 
198 U. S. 100, 111, 112, 25 Sup. Ct. 562, 49 L. Ed. 
963; First National Bank of Gulfport v. Adams, 
supra. 


(5) The next contention—that the statute 


subjects securities of the United States to taxa- 
tion contrary to exempting laws of the United 
States in that it requires that the assessment be 
based on the aggregate of the capital, surplus 
and undivided earnings without any deduction 
or allowance on account of the investment in 
such securities—confuses the shares, which are 
the property of the stockholders, with the cor- 
porate assets, which are the property of the 
bank. It is quite true that the states may not 
tax such securities, but equally true that they 
may tax the shares in a corporation to. their 
owners, the stockholders, although the cor- 
porate assets consist largely of such securities, 
and that in assessing the shares it is not neces- 
sary to deduct what is invested in the securi- 
ties. The difference turns on the distinction 
between the corporate assets and the shares— 
the one belonging to the corporation as an arti- 
ficial entity and the other to the stockholders. 
As respects national banks, the rule is the same 
as with corporations in general. The subject 
was extensively considered by this court in Van 
Allen v. Assessors, 3 Wall. 573, 18 L. Ed. 229, 
which involved the power of a state to tax 
stockholders in national banks on their shares 
without making any deduction on account of 
tax-exempt bonds of the United States in which 
the capital of the banks was chiefly invested. 
In sustaining the power, the court said (3 Wall. 
583, 18 L. Ed. 229): 

“The tax on the shares is not a tax on the 
capital of the. bank. The corporation is the 
legal owner of all the property of the bank, 
real and personal, and within the powers con- 
ferred upon it by the charter, and for the pur- 
poses for which it was created, can deal with 
the corporate property as absolutely as a pri- 
vate individual can deal with his own. * * * 
The individual members of the corporation are 
no doubt interested in one sense in the prop- 
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erty of the corporation, as they may derive in- 
dividual benefits from its increase, or loss from 
its decrease, but in no legal sense are the in- 
dividual members the owners. 


“The interest of the shareholder entitles him 
to participate in the net profits earned by the 
bank in the employment of its capital, during 
the existence of its charter, in proportion to 
the number of his shares, and, upon its disso- 
lution or termination, to his proportion of the 
property that may remain of the corporation 
after the payment of its debts. This is a distinct 
independent interest or property, held by the 
shareholder like any other property that may 
belong to him. Now, it is this interest which 
the act of Congress has left subject to taxation 
by the states, under the limitations prescribed, 
as will be seen on referring to it.” 


Then, after noticing the use made of the 
term “shares” in other parts of the act, the 
court added (3 Wall. 588, 18 L. Ed. 229): 


“In all of these instances, it is manifest that 
the term as used means the entire interest of 
the shareholder; and it would be singular, if 
in the use of the term in the connection of state 
taxation, Congress intended a totally different 
meaning, without any indication of such intent. 

“This is an answer to the argument that the 
term, as used here, means only the interest of 
the shareholder as representing the portion of 
the capital, if any, not invested in the bonds 
of the government, and that the state assessors 
must institute an inquiry into the investment 
of the capital of the bank, and ascertain what 
portion is invested in these bonds, and make a 
discrimination in the assessment of the shares. 
If Congress had intended any such discrimina- 
tion, it would have been an easy matter to have 
said so. Certainly, so grave and important a 
change in the use of this term, if so intended, 
would not have been left to judicial construc- 
tion. 

“Upon the whole, after the maturest consid- 
eration which we have been able to give to this 
case, we are satisfied that the states possess 
the power to tax the whole of the interest of 
the shareholder in the shares held by him in 
these associations, within the limit prescribed 
by the act authorizing their organization.” 

That ruling often has been reaffirmed, but 
never qualified, and is now settled law in this 
court. People v. Commissioners, 4 Wall. 244, 
18 L. Ed. 344; National Bank v. Commonwealth, 
supra, 9 Wall. 359, 19 L. Ed. 701; Palmer v. 
McMahon, 133 U. S. 660, 666, 10 Sup. Ct. 324, 
33 L. Ed. 772; Bank of Commerce v. Tennessee, 
161 U. S. 134, 146, 16 Sup. Ct. 456, 40 L. Ed. 








645; New Orleans v. Citizens Bank, 167 U. S. 
371, 402, 17 Sup. Ct. 905, 42 L. Ed. 202; Owens- 
boro National Bank v. Owensboro, supra, 173 
U. S. 681, 19 Sup. Ct. 537, 43 L. Ed. 850; Home 
Savings Bank v. Des Moines, 205 U. S. 503, 518, 
27 Sup. Ct. 571, 51 L. Ed. 901. The latest ap- 
plication of the ruling was at the last term in 
People’s National Bank of Kingfisher v. Board 
of Equalization, 260 U. S. 702, 43 Sup. Ct. 98, 
67 L. Ed. ——, where a decision of the Supreme 
Court of Oklahoma, 79 Okla. 312, 193 Pac. 622, 
which had followed Van Allen v. Assessors, was 
affirmed “upon the authority of” that case and 
National Bank v. Commonwealth, 


Counsel for the bank regard the case of Bank 
of California National Association v. Richard- 
son, 248 U. S. 476, 39 Sup. Ct. 165, 63 L. Ed. 
372, as qualifying Van Allen v. Assessors and 
other cases which reaffirmed and applied its 
ruling. But the case is not fairly open to that 
interpretation. Some expressions are found in 
the opinion which, if taken literally and alone, 
seem to treat the stockholders and the bank as 
one for taxing purposes; but the opinion as a 
whole and the ultimate decision demonstrate 
that these expressions fairly cannot be taken 
in that way and that there was no purpose to 
qualify the ruling so often announced and ap- 
plied in earlier cases. That case was excep- 
tional in its facts. A national bank owning 
shares in two other banks, one national and 
the other state (see section 5154, Rev. Stat. 
[Comp. St. § 9694]), was taxed on those shares. 
Its stockholders were also taxed on their shares 
in it—their shares being taxed on a valuation 
which took into account all the assets of the 
bank, other than real estate, including its 
shares in the other banks. The bank objected 
to being taxed on its shares in the state bank 
and also to its stockholders being taxed on a 
valuation of their shares based in part on its 
shares in the other banks—the ground of each 
objection being that the tax was not in accord 
with the terms and spirit of the congressional 
assent. The decision shortly stated was as 
follows: (1) The bank was wrongly taxed on 
its shares in the state bank; but those shares 
were rightly taken into account in valuing the 
shares of the stockholders. (2) The bank was 
rightly taxed on its shares in the other national 
bank, for the reasons given in National Bank 
of Redempfion v. Boston, 125 U. S. 60, 69, 70, 
8 Sup. Ct. 772, 31 L. Ed. 689. (3) The shares 
in the other national bank were wrongly taken 
into account in valuing the shares of the stock- 
holders, because the provision under which they 
were taxed to the bank was intended to be ex- 
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clusive and to prevent the values in the shares 
from being made, directly or indirectly, a basis 
for any other or further taxation. On the first 
and second points, the members of the court 
were all in accord, but on the third there was 
a strong dissent—the matter in difference being 
whether the state, consistently with the terms 
and spirit of the congressional assent, could tax 
the shares in the hands of the bank which 
owned them, and also subject the values in 
them to another tax laid on the bank’s stock- 
holders. The difference was resolved against 
the further taxation because of what was 
deemed an implicit restriction in the congres- 
sional assent. There had been no prior deci- 
sion on that point, and it is not involved in the 
case now under consideration. 


What has been said respecting the tax-exempt 
securities among the bank’s assets disposes of 
the contention relating to its stock in a federal 
reserve bank. If, as is insisted, the stock was 
exempt, it was to be treated and considered in 
the same way that the securities were And 
whether exempt or not, there was no authority 
for taxing it to the bank, but only for taking it 
into account in valuing the shares of the stock- 
holders. 

The contention that the state statute subjects 
shares in a national bank to a higher rate of 
taxation than is laid on other moneyed capital 
in the hands of individual citizens is rested on 
the fact that in assessing capital employed in 
private banking the part invested in tax-exempt 
securities of the United States is deducted, 
while in assessing national bank shares the 
bank’s investment in such securities is not de- 
ducted. 

(6) The provision found in the congres- 
sional assent, that the taxation of the shares 
“shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of 
individual citizens of such state,” has been con- 
sidered by this court so many times that its 
purpose and meaning have come to be pretty 
well understood. Its main purpose is to render 
it impossible for the state, in levying such a 
tax, to create and foster an unequal and un- 
friendly competition, by favoring institutions 
or individuals carrying on a business similar 
to that of national banks or engaging in opera- 
tions and investments of a like character; and 
the restriction comprehends a discrimination 
effected through rules for fixing valuations 
quite as much as one effected by using different 
percentages in computing taxes on fixed valua- 
tions. People v. Weaver, 100 U. S. 539, 545, 
25 L. Ed. 705; Mercantile National Bank v. 





New York, 121 U. S. 138, 155, 7 Sup. Ct. 826, 
30 L. Ed. 895; Amoskeag Savings Bank v. 
Purdy, 231 U. S. 373, 385, 34 Sup. Ct. 114, 58 
L. Ed. 274. 


(7) Our concern here is not with a volun- 
tary refusal or intentional omission on the part 
of the state to tax other moneyed capital of 
citizens as it taxes national bank shares, but 
with a submission by the state to superior laws 
of the United States exempting a part of the 
other moneyed capital from state taxation. It 
may be helpful to state the matter in another 
way. National bank shares are taxable—made 
so by the congressional assent. That much or 
little of the bank’s assets consists of tax-exempt 
securities of the United States does not affect 
the taxability of the shares—they being distinct 
from the corporate assets. The state taxes such 
shares without regard to the exempt govern- 
ment securities held by the bank. The capital 
of private bankers is taxable, save the part in- 
vested in exempt government securities. The 
state taxes all of that capital, save the exempt 
securities. They are exempt because the United 
States makes them so, and the state merely re- 
spects the exemption. In what is thus done 
does the state discriminate against national 
bank shares and in favor of other moneyed 
capital in the sense of the restriction? The 


’ question is not new; nor can it be regarded as 


an open one in this court. 


In People v. Commissioners, 4 Wall. 244, 18 
L. Ed. 344, the question was whether, in the 
presence of the restriction, a state could assess 
and tax to their owners shares in national 
banks without making any deduction on ac- 
count of tax-exempt securities of the United 
States held by the banks, when in taxing 
moneyed capital of individuals employed in 
competition with those banks such a deduction 
was made. The court gave an affirmative an- 
swer to the question, saying (4 Wall. 256, 18 
L. Ed. 344): 

“The answer is, that upon a true construction 
of this clause of the act, the meaning and in- 
tent of the lawmakers were, that the rate of 
taxation of the shares should be the same, or 
not greater, than upon the moneyed capital of 
the individual oitizen which is subject or liable 
to taxation. That is, no greater proportion or 
percentage of tax in the valuation of the shares 
should be levied than upon other moneyed tax- 
able capital in the hands of the citizens. 

“This ruie seems to be as effectual a test to 
prevent unjust discrimination against the 
shareholders as could well be devised. It em- 
braces a class which constitutes the body poli- 
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tic of the state, who make its laws and provide 
for its taxes. They cannot be greater than the 
citizens impose upon themselves. It is known 
as sound policy that, in every well-regulated 
and enlightened state or government, certain 
descriptions of property, and also certain in- 
stitutions—such as churches, hospitals, acade- 
mies, cemeteries, and the like—are exempt from 
taxation; but these exemptions have never been 
regarded as disturbing the rates of taxation, 
even where the fundamental law had ordained 
that it should be uniform. 

“The objection is a singular one. At the 
time Congress enacted this rule as a limitation 
against discrimination, it was well known to 
that body that these securities in the hands of 
the citizens were exempt from taxation. It 
had been so held by this court, and, for abun- 
dant caution, had passed into a law. 

“The argument founded on the objection, if 
it proves anything, proves that these securities 
should have been taxed in the hands of indi- 
viduals to equalize the taxation, and, hence, 
that Congress by this clause in the proviso in- 
tended to subject them, as thus situated, to 
taxatiom, and, therefore, there was error in the 
deduction. This we do not suppose is claimed. 
But if this is not the result of the argument, 
then, the other conclusion from it is, that Con- 
gress required that the commissioners should 
deduct the securities, and at the same time in- 
tended the deduction, if made, should operate 
as a violation of the rate of the tax prescribed. 
We dissent from both conclusions.” 

That view of the matter has been adopted 
and given effect in all subsequent cases pre- 
senting the question. Lionberger v. Rowse, 9 
Wall. 468, 475, 19 L. Ed. 721; Hepburn v. School 
Directors, 23 Wall. 480, 485, 28 L. Ed. 112; 
Adams v. Nashville, 95 U. S. 19, 22, 24 L. Ed. 
369; Mercantile National Bank v. New York, 
121 U. S. 188, 149, 161, 7 Sup. Ct. 826, 30 L. Ed. 
895. Counsel for the bank regard Van Allen 
v. Assessors, supra, 3 Wall. 581, 18 L. Ed. 229, 
as making for the other view. But that it does 
not do so is plainly pointed out in Mercantile 
National Bank v. New York, supra, 121 U. S. 
152, 7 Sup. Ct. 826, 30 L. Ed. 895. We perceive 
no reason for disturbing prior decisions on the 
point. 

Our conclusion is that none of the objections 
urged against the state statute is well taken. 

Judgment affirmed. 


NOTE—State Tazration of National Banks.— 
The foregoing case is published owing to its 
scope and importance. For other cases on the 
subject see editorial in this issue of the 
Journal. 








BOOK REVIEWS 
OUTLINES FOR REVIEW 


William Lawrence Clark, LL.B., Reviewing 
Editor of Corpus Juris and Cyc, and a writer 
on many stbjects of the law, is the author of 
a work entitled Outlines for Review of the 
Fundamental Principles of the Law. It is pub- 
lished by the American Law Book Company, 
New York. The book is intended to assist 
law students in review work in preparation for 
the bar. That there is a crying need for such 
a work is demonstrated by the high percentage 
of failures at state bar examinations, ranging as 
high as seventy-five per cent. It is a matter of 
common knowledge among legal educators that 
a great proportion of failures to pass the bar 
is occasioned less by inadequate original study 
and preparation than by inadequate review 
work to keep past acquisitions of knowledge 


acquired through law school work fresh in 


mind and ready for use. 

There is an introduction to the work by 
Donald J. Kiser, LL.D., fii which he calls at- 
tention to two methods of framing questions 
by examining boards. Many of these questions 
are now drawn in such a way as to permit 
the applicant to display his grasp of funda- 
mental principles and his ability to apply them 
by the giving of reasoned answers to hypo- 
thetical questions, which perhaps never . have 
been authoritatively decided or upon which 
the courts have entertained conflicting views. 
Other examining boards so frame their ques- 
tions as to call forth definite bits of precise 
legal information. Either type of examination 
questions necessitates thorough review on the 
part of the applicant. To facilitate this review 
is the primary object of this work, which it 
attempts to accomplish by a combination of 
three elements: (1) a text, (2) a quiz upon 
the text, and (3) problems requiring original 
thought and the application of the matters 
developed by the text and quiz, and which serve 
to call up classroom and lecture work wherein 
the basic principles stated in the text have 
been elaborated upon and discussed. Each por- 
tion of the text has its accompanying quiz and 
problems, the entire work being thus divided 
into fifteen convenient assignments. 

The book, which is of pocket edition size, 
contains three hundred and sixty-four pages, 
and is bound in flexible binding. It contains 
a wealth of information systematically pre- 
pared for the purposes intenfed, and we have 
no hesitancy in saying ‘that it is the very best 
of the kind which has been brought to our 
attention. 
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HISTORY OF ENGLISH AND AMERICAN 
LAW 


We are in receipt of a volume entitled Out- 
lines of the History of English and American 
Law, by William F. Walsh, Professor of Law 
in New York University, and author of a 
Treatise on the Law of Real Property, and 
Select Cases on the Law of Real Property. It 
is published by the New York University Press, 
contains more than five hundred pages, and is 
bound in serviceable blue cloth. 

The book was written with the immediate 
purpose of giving to law students the funda- 
mentals of the history of English and American 
Law in a single volume. It is based entirely 
upon the works, as cited in the notes, of the 
many writers on English and American legal 
history whose research and study have made 
this work possible. The object of the author 
has been to make more readily available to the 
average law student the results of the labor of 
these writers, now broadly scattered in law 
journals or contained in works of several vol- 
umes. The work is ably done, and as showing 
the necessity for such a work we can do no 
better than quote from the author’s preface 
as follows: 

“Though an adequate knowledge of legal his- 
tory can be acquired in a post-graduate course, 
we all know how few, comparatively, take such 
courses. The history of the law should be 
studied as part of every topic in the law school 
course of study. Nothing effective, for in- 
stance, can be done in teaching the law of 
property without teaching its history. The his- 
tory of torts, crimes, contracts, quasi-contracts, 
equity jurisdiction in all its branches, agency, 
pleading and practice, wills, and every other 
branch of the law, makes clear to the student 
as he goes on with his work much that other- 
wise would always be obscure. The history of 
the law of property must be taught as part of 
the course on property law. The history of 
contract law should be taught as part of the 
course on contracts. The same is true in vary- 
ing degree of every other topic usually taught 
in the law schools.” 





“So you would have the court understand 
that there was general infelicity between you 
and your wife,” his lawyer suggested to a negro 
plaintiff in a divorce suit. 

“Dat mebbe what he calls hisself,” replied 
the witness, “but he wa’n’t no gennul—jes’ a 
ornery buck private, da’s all.”—Chicago Legal 
News. 





ITEMS OF PROFESSIONAL INTEREST 


DR. MURRAY BUTLER AND AMERICAN 
STATESMEN AND LAWYERS 


In addition to Mr. Beck’s addresses, a very 
interesting series of lectures on the Constitu- 
tional and Legal History of the United States 
has been delivered at Cambridge, Manchester 
and elsewhere by Dr. N. Murray Butler, Presi- 
dent of Columbia University, New York. The 
lectures are part of a series arranged for by 
the Watson Chair of American History, Litera- 
ture and Institutions. We presume that the 
lectures will be published, but somewhat 
lengthy reports have appeared in The Times, 
and no doubt in other papers. We may in- 
stance the second lecture on “Father of His 
Country, George Washington,” delivered at 
Cambridge; the third on “The Master Builders 
of the Nation,” at Cardiff; and the fifth on 
“Welders of the Nation in Law and Public 
Opinion: John Marshall, Daniel Webster and 
Andrew Jackson,” at Manchester. Dr. Murray 
Butler explained how myths had grown up 
about the childhood and youth of Washington, 
largely the work of the local clergyman, an 
enthusiastic admirer. But the value of his 
work to the American nation wag real enough, 
and the general oration delivered over him 
before Congress, rightly described him as 
“First in war, first in peace, and first in the 
hearts of his country men.” “Master Builders” 
of the nation were Alexander Hamilton and 
James Madison, and in Dr. Murray Butler’s 
verdict, Alexander Hamilton stood as the 
greatest and most commanding intellect that 
the New World had produced. And if James 
Madison did not rise to the same height of 
genius, he was patient and industrious, and 
his record of the debates in the Convention 
which produced the “Constitution” is the 
primary and original source of information as 
to what took place behind its closed doors. 
Not until 1840, four years after his death, and 
more than fifty years after the adoption of the 
Constitution, were the notes published. The 
fifth lecture dealt with John Marshall, “one 
of the most attractive as well as one of the 
most powerful personalities in American his- 
tory.” To him chiefly the authority of the 
United States Supreme Court is due, and he is 
always an interesting figure to lawyers. The 
seventh and last lecture, given at St. Andrews 
on 6th June, and repeated at Leeds on 11th 
June, was on “Building the American Nation,” 
and touched on the remarkable situation pro- 
duced by the Eighteenth—the Prohibition— 
Amendment to the Constitution.—Solicitors’' 
Journal (Eng.), June 30, 1923. 
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DIGEST. 





Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts 





Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Contributory Negligence.—In an 
action for wrongful death of an eight-year-old 
child, struck by defendant’s automobiie on a street 
intersection over which the child was attempting 
to draw a little wagon, accompanied by his sister, 
the question of the child’s contributory negligence 
was for the jury, notwithstanding that it might 
have done things which in an adult would be held 
contributory negligence as a matter of law.— 
, Sanders v. Toberman, Calif., 218 Pac. 394. 


2.——Signals.—In an action against a street rail- 
road for death of an automobilist, an instruction 
that deceased could assume that the street car 
would give proper signals and not run at an exces- 
sive speed, but that the motorman would exercise 
reasonable care for the safety of the public and 
comply with the traffic ordinance, held correct.— 
he Ry. & Electric Co. v. Loving, Va., 119 






























































3.——Streets,—Where an employee of a con- 
tractor engaged in installing curbing on a street 
open to the public was struck and injured by an 
automobile, the question of the right of way as 
between the driver and a pedestrian did not apply. 
—Mathewson v. Olmstead, Wash.; 218 Pac. 226. 


4. Bailment—Automobile.—Where one _ person 
lends an automobile or vehicle to another. to be 
used by him at his pleasure, the borrower becomes 
a bailee, and is in no sense a servant of the owner. 
He is responsible to the bailor, or owner, for the 
reasonable use.of the property borrowed, and to 
third persons for the negligence of himself or his 
servants while said property is in his care and con- 
trol.—Tobin v. Syfrit, Dela., 122 Atl. 244. 


5. Bankruptcy—Claims.—That a bankrupt did 
not mention an indebtedness to his wife for bor- 
rowed money, nor include the debt in his schedules 
does not debar her from proving the debt. where 
she is not shown to have had knowledge of either 
fact.—In re Smith, U. S. D. C., 291 Fed. 587. 


6.— Conditional Sales.— Conditional sale of 
motorcars to dealer, who was permitted to take 
possession for purpose of sale, was void as against 
dealer’s trustee in bankruptcy, when persons deal- 
ing with the dealer had no means of knowing that 
the cars did not belong to it, and it was thus en- 
abled to obtain false credit.—Reed v. Guaranty Se- 
curity Corporation, U. 8. D. C., 291 Fed. 580. 


7.—Mortgage.—The giving of a chattel mort- 
gage by bankrupt, which was in effect only the sub- 
stitution of new for old security, held not a void- 
able preference, because the mortgagor was in fact 








insolvent, where nothing appears which shou:d have 
put the mortgagee on inquiry.—In re Henningsen. 
U. S. D. C., 291 Fed. 684. 


8. Banks and Banking—Forged Checks.—A bank 
is only warranted in paying out depositor’s money 
on his genuine order and in accordance therewith, 
and, in absence of circumstances creating equitabie 
estoppel or prior contributory negligence of deposi- 
tor, no degree of care will excuse bank from lia- 
bility for payment of forged check.—Union Tool 
Co. v. Farmers’ & Merchants’, Nat. Bank, Calif., 
2.8 Pac, 424. 

9. Trust Funds.—Cestui que trust cannot re- 
cover trust funds deposited in bank by trustee in 
his own name and applied by the bank without 
notice of their trust character to payment of ma- 
tured indebtedness, the evidence of which has been 
surrendered to the trustee, but may impress a 
trust thereon if the bank applied the funds with 
notice of claim of the cestui que trust.—Cable v. 
Iowa State Sav. Bank, lowa, 194 N. W. 957. 


10. Bills and Notes—Defense.—An’ indorser on 
a promissory note, who has been discharged by the 
failure of tht holder to give him notice of the pro- 
test of the note for non-payment, required under 
Civil Code 1910, § 4280, or who has been discharged 
by reason of an agreement between the maker and 
the holder to extend the time of payment in con- 
sideration of the maker giving additional security, 
may, in the opinion of the jury, have waived his 
right to insist upon both defenses, where the 
holder, within a reasonable time, informs him of 
the fact of non-payment of the maker and of the 
taking by the holder of additional security, and 
the indorser silently acquiesces in what the holder 
has done and makes no objection thereto, and 
when he afterwards assumes liability as indorser by 
entering into an agreement with the holder where- 
by he, the indorser, obtains possession of the note 
for the purpose of foreclosing a mortgage con- 
tained in the note, and actually forecioses the 
mortgage and causes the property to be levied 
upon for the debt.—Roberts v. Bank of Parrott, 
Ga., 119 S. E. 220. 


11.——Indorsement.—lIn indorsee’s action on note, 
in which the defendant by a sworn plea denied 
that the note was indorsed, the indorsee could not 
recover, without proof of the genuineness of the in- 
dorsement, under Code 1919, § 6125, notwithstand- 
ing section 5621, providing that a holder is deemed 
prima facie to be a holder in due course.—Hill- 
man v. Cornett, Va., 119 S. E. 74. 


12.——Notice.—Plaintiff is not in a position to 
claim for rights of a good-faith purchaser, for 
value, in due course, and before maturity, for the 
evidence shows that the purchase price of the 
note in suit was placed to the credit of the payee, 
the seller of the note, and fails to show that such 
credit was exhausted before notice of the defense. 
—Savings Bank v. Schaal, Minn., 195 N. W. 141. 


13.——Notice.—Where a bank purchased a note 
without knowledge that it had been issued in vio- 
lation of the Blue Sky Law, and, after having ob- 
tained such knowledge, took a renewal of the 
note, such renewal did not constitute payment of 
the original note in the absence of an express 
agreement, making the bank a holder in bad faith 
on account of Comp. Laws 1915, § 6097, as having 
actual notice of the infirmity or defect, or such 
knowledge as to make its action in taking the in- 
strument bad faith.—Molsons Bank v. Berman, 
Mich., 195 N. W. 75. 


14. Brokers—Finding Buyer.—Where agreement 
was to pay commission for finding buyer ready and 
willing to consummate deal. and broker found such 
purchaser who approved broker’s memorandum, it 
was not essential that broker should either present 
unconditional agreement in writing, binding pur- 
chaser, or present purchaser to owner, and that 
purchaser should tender payment, and express 
willingness to contract.—Beatty v. Goodrich, Mich., 
194 N. W. 985. 


15. Carriers—Baggage.—Generally, articles of 
merchandise, which are not for passenger’s per- 
sonal use on his journey, but are carried for sale 
or trade, are not “baggage,*’ and carrier is not 
obliged to carry them, except on payment of ad- 
ditional compensation, and, in absence of knowl- 
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edge thereof, is not liable for them as baggage, 
though taken in trunk such as is usually used for 
holding personal effects, or mingled with other 
articles which are properly baggage.—Klein v. 
Southern Pac. Co., Calif., 218 Pac. 447. 


16.—License.—Where defendant, who was li- 
censed to operate an automobile freight line over 
the same route over which plaintiff had a freight 
and passenger line, constantly and habitually picked 
up passengers at both termini and way stations, 
carrying any one who desired to be carried, and 
occasionally solicited passengers, but making no 
charge whatsoever, such carrying of passengers 
held not done as a neighborly act, but ror the pur- 
pose of injuring plaintiff, entitling him to an in- 
junction.—Davis & Banker v. Nichell, Wash., 218 
Pac. 198. 


17.——Rates.—Where there are two distinct and 
different types of service, a local street car service 
and an interurban service, with rates established 
for each kind of service by different and reason- 
able methods, Const. art, 12, § 21, prohibiting the 
charging of a greater sum for a through rate than 
for the aggregate of the intermediate rates, is not 
contravened, even though the through rate exceeds 
the combined local street car service rates for the 
same distance.—City of Pasadena v. Railroad Com- 
mission, S. C., 218 Pac. 412. 


18.——Right to Sell.—A carrier may sell goods 
shipped, when necessary, because of their perish- 
able nature which makes preservation for the 
owner impracticable, if it is impossible to com- 
—— with the owner.—Payne v. Roe, Md., 122 
Atl. 3 


19. Corporations—Agency.—Though the rule that 
a principal whose agent has exceeded his author- 
ity in securing a contract cannot enforce the con- 
tract and repudiate the agent's unauthorized act in 
securing it applies to executory contracts. Where 
the only authority of an agent is to unconditionally 
sell corporate stock, collect and account for the 
proceeds, and, without the corporation’s knowl- 
edge, he agrees with a purchaser that the corpora- 
tion will repurchase the stock at an advance at 
the purchaser’s option, the corporation is not 
bound by the agent’s unauthorized agreement.— 
Murray v. Standard Pecan Co., Ill., 140 N. E. 834. 


20. Fraud Rescission.—Buyer of treasury stock 
on rescission for fraud is entitled to recover the 
full sum paid, being the price fixed by the selling 
corporation without deduction of commission paid 
by it to its selling agent or any other expenses of 
the sale.—Rieger v. H. S. Motor Corporation, 
Wash., 218 Pac. 216. 


21.——Security.—Where under agreement between 
brothers interested in various corporations by 
which stocks and bonds owned by one were to be 
turned over to the other. who was to have charge 
of the corporations until an indebtedness to him 
was paid, and he was authorized to redeem stocks 
and bonds held by third persons as collateral se- 
curity, and did redeem them with moneys of the 
different corporations, the corporations furnishing 
such money held entitled to hold the stocks and 
bonds as security.—James v. Columbia Securities 
Co., Mass., 141 N. E. 72. 


22.—Stock Sales.—Purchasers of corporate 
stock sold in violation of the Blue Sky Law can- 
not rescind and recover what they have paid with- 
out tendering or offering to return what they have 
received.—Joslin v. Noret, Mich., 194 N. W. 983, 


23. Executors and Administrators — Service 
Claims.—A claim for services to a decedent extend- 
ing over a long period of years, no demand for 
payment having been made during decedent’s life- 
time. must be proved by clear and convincing 
proof; the burden being on the claimant.—Douglas 
v. Beebe, S. Dak., 195 N. W. 165. 


24. Fixtures—Title—Where plaintiff and B. 
agreed that when B. sold his lot on which plain- 
tiff’s house was located. appraisers should be 
chosen, and the value of the house as determined 
by them should be paid by B. to plaintiff, held that 
the fact that appraisers were not chosen prior to 
sale of lot to defendant with notice, did not affect 
plaintiff’s rights in the house.—Edwards v. Than- 
nisch, Texas, 254 S. W. 523. 








25. Insurance—Automobile Fire Adjustment.—In 
automobile fire insurance policy providing that, in 
case of partial loss, the company’s liability should 
not exceed the cost to repair or replace the auto- 
mobile or such parts thereof as may be damaged 
with other of like kind and quality, the words 
“like kind and quality’’ held not to refer to parts 
of like age, use and condition, or present cash 
value of the parts injured or destroyed by the fire, 
but to be used as relating to quality and suitable- 
ness or fitness for the purpose intended; that is 
if parts of like age, use, and condition of the 
injured or destroyed parts were practically unob- 
tainable, so that it was practicable to use only new 
parts, and new parts would have to be used, the 
policy would not forbid it.—Maryland Motor Car 
Ins. Co. v. Smith, Texas, 254 S, W. 526. 


26.——Commercial Use.—Where a fire policy cov- 
ering an automobile contained a warranty clause 
by assured that the uses to which the automobile 
would be put were private pleasure uses and busi- 
ness calls, ‘‘excluding commercial delivery,” the 
inhibition against commercial deliveries did not 
mean temporary or incidental use, but habitual use 
of the automobile for commercial deliveries, so that 
the occasional use of the automobile by the owner. 
who was a florist, in delivering flowers, did not 
prevent recovery under the policy.—Firemen’s Ins. 
Co. v. Rye, Ark., 254 S. W. 465. 


27.——Delivery of Policy.—Where a policy of in- 
surance was issued upon the life of M., and the 
policy was delivered to W. charged with the con- 
dition to deliver it to M. only on receipt of the 
premium, and it appeared that W. kept the policy 
until M. should return from a journey, there was 
no delivery where the premium had not been paid, 
regardless of whether W. was the agent of the 
insurance company or of M., and M.’s administra- 
tor could not recover on the policy on the basis 
that a delivery had been made, and that payment 
of the premium had been waived.—Harrisburg 
Trust Co. v. Mutual Life Ins. Co., Pa., 122 Atl. 292. 


28.—Deposit With State.—If a deposit, under 
Code 1919, § 4211, was made with the state treas- 
urer by a foreign insolvent insurance corporation 
in which plaintiff’s intestate was a policy holder. 
plaintiff has a lien on the deposit under section 
4214, along with other resident holders affected, 
and is entitled to enforce same by suit in the cir- 
cuit court of the city of Richmond.—Lucas v, Pitts- 
burgh Life & Trust Co., Va., 119 S. B. 109. 


29.——Material Representations.—Code 1919, § 
4220, providing that statements of applicants for 
insurance shall be deemed representations, and not 
warranties, and shall not bar recovery because un- 
true, unless material, has no application to an un- 
true answer of insured. misstating the factory 
number of the automobile; such statement being 
material to the risk when assumed.—North River 
Ins. Co. v. Atkinson, Va., 119 S. E. 46. 


30.—Representations.—Where a general agent 
of a fire insurance company insured plaintiff’s auto- 
mobile, and, when asked by plaintiff what informa- 
tion was desired. stated that he had all the in- 
formation necessary to write the policy, but er- 
roneously stated in it the date of purchase of the 
automobile, the price paid, and the locatian where 
usually kept, the insurance company in an action 
on such policy was estopped from relying on such 
misstatements, there being no deceit bv vlaintiff.— 
North River Ins. Co. v. Lewis, Va., 119 S. EB. 43. 


31.——Violation of Law.—Evidence that plaint'ff. 
as he approached a road intersection. turned his 
automobile to the left to pass a truck traveling in 
the same direction. and when he saw another auto- 
mobile approaching on the intersecting road turned 
his automobile first to the right and then back to 
the left curb, instead of falling back behind the 
truck, held to show that a collision with the other 
automobile occurred while plaintiff was “driving 
in violation of law or contrary to the rules of the 
road,”’ within a collision policy, exempting insurer 
from liability under such circumstances. in view of 
Comp. Laws 1915. § 4592.—Ross v. Michigan Mutual 
Auto Ins. Co., Mich., 195 N. W. 88. 


32. Intoxicating Liquors—Possession.—The pos- 
session of a bottle of intoxicating liquor, the prop- 
erty of another, for the purpose of and to the ex- 
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tent only that is necessary for then and there 
taking a drink of the liquor, is not such a ‘“‘pos- 
session” of the liquor as is contemplated by sec- 
tion 2, chapter 189, Laws of 1918, which provides 
that it shall be unlawful for any person to have, 
control, or possess intoxicating liquor.—Brazeale v. 
State, Miss., 97 So. 525. 


33. Landlord and Tenant—Lease.—Lessee of 
hotel property cannot recover rent paid after ef- 
fective operation of the Eighteenth Amendment 
and Volstead Act on the ground of eviction, where 
his lease did not restrict the use of the premises 
to the sale of liquors or reserve a right to abandon 
upon such contingency, though the lease contem- 
plated the sale of intoxicating liquors.—Jacobs v. 
Mingle, Pa., 122 Atl. 285. 


34, Lease.—The general rule of damages for 
failure to deliver possession of leased premises is 
the difference between the rent reserved in the 
lease and the rental value of the premises.—Burk- 
hard v. Morris, N. Y., 201 N. Y. S. 225 


35. Licenses—Timber Lands.—The tax levied by 
Acts 1923, No. 118 as amended by Act No. 681 of 
the same session. on those engaged in the business 
of severing timber from the soil, is a privilege tax 
on the occupation, and not a tax on the property 
on which the timber is grown, even though the 
only use of the property is the growing of timber. 
which is of no available value until severed.— 
Floyd v. Miller Lumber Co., Ark., 254 S. W, 450. 


36. Municipal Corporations—Laundry Ordinance. 
—A laundry regulation ordinance exempting do- 
mestic laundry work held a proper classification 
and not discriminatory.—Moy v. City of Chicago, 
T1., 140 N. E. 845. 


37.——Opening Highway.—Where. when an ave- 
nue was opened defendant received damages for 
injury to his property, he is precluded from ob- 
jecting to an unusual paving cost due to the width 
of the avenue. as presumably such possible future 
assessments were considered in determining the 
difference in market value caused by the opening.— 
iat oan Philadelphia v. Crew-Levick Co., Pa., 122 
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38. Negligence—Cause of Injury.—Where the 
driver of a motorcycle which ran into a train on a 
crossing. knew or ought to have known that the 
train was coming and he could have stopped his 
vehicle or diverted its course just before he struck 
the engine, his attempt to cross was the sole cause 
of his passenger’s injuries as well as his own, pre- 
cluding recovery, even if the trainmen were negli- 
gent in failing to give the crossing signals.— 
Morier v. Hines, N. H., 122 Atl. 330. 


39.——-Imputed.—Where persons used an automo- 
bile in a joint enterprise the negligence of one of 
such persons is imputed to each of the others, but 
except in those cases in which the relation of mas- 
ter and servant. or that of principal and agent is 
shown, there can be no such thing as imputed nee- 
a. v. Southern Pac. Co,, Calif., 218 

‘ac. , 


40. Invitee.—Where lumber company posted an 
advertisement offering a reward to any one who 
found a spring that would furnish the company’s 
camp with water. and the company’s foreman en- 
couraged a well driller to search for a spring and 
invited him to use the company’s train in gofng to 
and returning from the place of his search, the 
well driller, while on the company’s premises, was 
an invitee to whom the company owed the duty to 
exercise ordinary care to render the premises rea- 
sonably safe.—Bush v. Weed Lumber Co., Calif., 
218 Pac. 618. 


41. Nulsance—Dance Pavilion.—In a suit to re- 
strain the operation of a dance pavilion in close 
proximity to complainants’ residences at a lake 
evidence as to the noise of the rolling of balls on 
the box-ball alleys. dancing. music, applause. an- 
nouncements, shuffling of feet. and the noise made 
by automobiles, held to sustain a finding that the 
oneration of the pavilion constituted a nuisance.— 
Phelps v. Winch, IL, 140 N. E. 847. 


42. Railroads—City Ordinance.—In an action for 
death of plaintiff's decedent struck by defend- 
ant’s train while driving his automobile over a 














railroad crossing in a city, it was error to exclude 
an ordinance prescribing the hours at which 
switchmen should be on duty to operate crossing 
gates notwithstanding a stipulation in the franchise 
contract on the same subject.—Director General of 
Railroads v. Nicewanner, Ind., 141 N. E 


43.— Contributory Negligence.—Where it ap- 
peared that deceased and his helper. driving a 
wagon, stopping at the usual place at an obstructed 
crossing, started to cross the tracks when the flag- 
man lowered his stop sign and motioned them to 
proceed, held that the question of contributory neg- 
ligence was for the jury.—Hoffman v. Pittsburgh & 
L. E. R. Co., Pa,, 122 Atl. 274. 


44.——Contributory Negligence.—Truck driver, 
who, with intimate knowledge of the dangers at- 
tending a railroad crossing, drove within 20 feet 
of the track at such speed that on seeing the train 
500 feet from him he was unable to stop in time 
to avoid the danger, though truck was in first- 
class condition and he was an experienced driver, 
held contributorily negligent as a matter of law.— 
Sheets v. Michigan Cent. R. Co., Mich. 195 N. W. 71. 


45.—Watchmen and Signals.—In the absence of 
a statute or ordinance requiring it, it is not negli- 
gence per se for a railroad company to fail to 
maintain gates or gongs, or to keep a watchman, 
at grade crossings in small towns, unless the cross- 
ing is so unusually dangerous as plainly to require 
it—Norfolk & N. W. Ry. Co. v, Wilkes’ Adm’r 
Va., 119 S. E. 122. 


46. Sales—Delivery.—The agreement between 
seller and buyer that the contract for the sale was 
“f. o. b. Wichita Falls’ held not necessarily to 
imply that Wichita Falls was the place of delivery 
or the place of inspection —Industrial Lumber Co. 
: oo Lumber & Building Co., Texas, 254 
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47.——Personal Element.—A tobacco grower, who 
contracted to sell his crop to dealers at a stipu- 
lated price, had no right to sell his crop to others 
and buy other tobacco with which to fill his con- 
tract with the dealers, since there was a personal 
element in the contract.—Waitman v. Marksberry, 
Ky., 254 S. W. 432 


48. Waters and Water Courses—Watershed.—A 
tributary of a river held a watershed other than 
that of the river, within Act March 16, 1916 (P. L. 
p. 139) § 18, making it unlawful for a city to obtain 
additional water from any watershed other than 
that from which the city is obtaining its present 
supply, without the consent of the district water 
supply commission.—Borough of Oakland v. Board 
of Conservation, etc., N. J., 122 Atl. 311. 


49. Workmen’s Compensation Act—Voluntary Act. 
—Where a roundhouse employee, provided with 
transportation on employer’s cab train to the place 
of employment, chose a more convenient route and 
left the train to cross tracks according to a cus- 
tom known to the conductor and engineer, an in- 
jury suffered while crawling under a freight train 
obstructing his passage was not one “arising out of 
and in the course of employment.”’ so as to entitle 
him to compensation, as an accident is suffered in 
the course of employment when it happens in the 
doing of something which the employee may rea- 
sonably do and at a place where he may reason- 
ably be, and it arises out of the employment when 
it results from a risk incidental to the employment; 
but am injury does not arise out of the employ- 
ment where the employee is engaged in a voluntary 
act not accepted by or known to his employer and 
outside his duties, nor where he incurs a danger 
of his own choosing outside any reasonable re- 
quirement of his employment.—Terminal R, Ass’n 
v. Industrial Commission, Ill... 140 N. E. 827. 


50.—wWithin Act.—A golf caddy under the age of 
14 years held entitled to benefits as an ‘‘employee”’ 
within Workmen’s Compensation Act, § 5, as one 
legally permitted to work under the laws of the 
state, the Child Labor Law being inapplicable in 
view of the proviso of section 1, allowing minors 
to do voluntary work of a temporary and harmless 
character when school is not in session.—Indian 
Hill Club v. Industrial Commission, Ill., 140 N. E. 
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